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COFFIN, Senior Circuit Judge. These are consoli dated

appeal s arising out of successful prosecutions of defendants-
appel lants Diehl and Cumm ng for conspiring to manufacture,
manuf acturing, and possessing wth intent to distribute
mari j uana. See 18 U.S.C. §8 2; 21 U S. C 88 841(a)(1), 846
Appel l ants entered conditional pleas of guilty after the
district court denied notions to suppress evidence obtained in
a search of their property in a renote and secluded area of
west ern Maine.

At issue is the search warrant, which is chall enged on two
grounds. First, appellants claimthat the warrant inproperly
included the averment of Agent MIlligan of the Maine Drug
Enf orcenment Agency ("MDEA") that he had detected the odor of
growi ng marijuana as he approached appell ants’ canp house during
a previous, surreptitious visit to the property. They assert
that the agent was illegally within the curtilage of the
resi dence when he encountered the snell. Second, appellants
claim there was insufficient basis for issuing a “no-knock”
ni ght-time warrant.

The magi strate judge, after an evidentiary hearing, ruled
that MIligan was not within the curtilage of appellants’ hone
when he detected the telltale odor of growing marijuana and t hat

t here was adequate justification for the no-knock warrant. The
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district court affirmed based on the analysis in the magistrate
j udge's opinion. We conclude that MIligan was unlawfully
within the curtilage at the critical time, but that the search
warrant survives the challenge under the good-faith standard of

United States v. Leon, 468 U. S. 897 (1984). W also hold that

the affidavit wunderlying the search warrant gave sufficient
basis for the issuance of a no-knock warrant. We therefore
affirmthe judgnments.

| . Background

The evidence appellants seek to suppress -- drugs and
various drug-manufacturing itenms -- was seized pursuant to a
facially valid warrant permtting a search of their 17-acre
parcel of land in Phillips, Maine. The primary focus of these
appeal s, however, is an earlier, warrantless entry onto the
property by Agent MIligan and two associ ates. Throughout this
case, the governnent has taken the position that MIligan's
report that he snelled marijuana during that visit was necessary
to establish the probable cause justifying issuance of the
warrant. Whether or not we would agree with that concl usion, we
consi der ourselves bound by it. Thus, if MIIligan obtained the
ol factory evidence through conduct that violated the Fourth
Amendment, the warrant would have been defective and the

resulting search would have been unlawful. Appellants contend
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that MIligan violated the |aw because he was wthin the
curtilage of their home w thout perm ssion when he obtained the
critical evidence.

To set the stage for our | egal discussion, we describe bel ow
appel | ants' property, the evidence presented in the warrant
application, including details of MIligan's pre-warrant visit,
and the testinobny given at the hearing on appellants
suppressi on notion.

The Property. Appellants’ property was reached only by

proceedi ng sone 700 feet al ong a discontinued town road (the Ad
Bray Hi Il Road), then ascending a 500-foot dirt driveway, which
was bordered closely by forest and contained a dogleg turn
shutting off a view of the full length. “No Trespassing” signs
were posted at the beginning and near the end of the driveway.
The driveway termnated in a clearing of | ess than half an acre.
In the clearing was a crude canp, occupied by appellant Di ehl

his wi fe, and appell ant Cunm ng, an out house, a pen for animals,
and a line for drying laundry. At the tinme of the search in
February 2000, the clearing was covered by snow except for a
pl owed parking area for vehicles. Beyond the canp, a path |ed
to a 20-by-72-foot wood storage building, which housed

appel l ants' marijuana production operation.



The WAarrant Application. Bef ore Agent M ligan nade the

warrantless entry onto appellants’ property, he had assenbl ed
the following information, which he later included in his
af fidavit: Franklin County Deputy Sheriff Cayer had reported
that a public safety official whom the sheriff considered
reliable had rel ayed statenments fromthree Massachusetts hunters
that, during the preceding Novenmber, they were near a newly
constructed, w ndowl ess barn or garage-type building on the
property when three men enmerged with rifles and ordered themof f
the land; in May 1999, a Florida conpany, lan Fabrications,
purchased the property in question and obtained a town permt to
construct a 20-by-72-foot storage building, with no septic or
water facilities; appellant Cumm ng identified hinself as one of
four men running the conpany, but refused to answer the town
clerk's question about the nature of the business. The
application further reported that when Deputy Cayer and anot her
deputy recently drove to the property to investigate, Cumm ng
ran to their vehicle before they had a chance to exit, and
anot her man was seen nervously peeking out from a door; that
Cayer had learned that appellant Diehl was the only naned
of ficer of the conmpany; that the conpany had been dissolved by
Florida in Septenmber 1999 for failure of docunentation and had

no papers on file with the Maine Secretary of State; and that
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the | ocal postnaster indicated that the conpany had received no
busi ness-rel ated mail .

The warrant application also recited that MIlligan
suspecting that the new storage building in such a renpote spot
m ght be the site of an el aborate indoor nmarijuana cultivation
operation, procured an adm nistrative subpoena and received
power consunption records from Central Maine Power Conpany
showing that the canp, during the past eight nonths, had
consunmed 16,627 kilowatt hours of power, while the storage
building in the last three nmonths had consuned 12, 731 kil owatt
hours (an average nonthly use nore than twi ce that of the canp);
and that, on February 23, 2000, at 2:45 a.m, using a thernmal
detection device while flying in a helicopter at about 1,000
feet, MIligan determ ned that heat was escaping from portions
of the canp and “on all sides of the storage building,” and t hat
surface tenperatures -- especially for the storage building --
were “significantly higher” than normally found in simlar
structures.

The application concluded with avernents that cultivating
marij uana under high intensity discharge |anps creates a |arge
amount of heat, necessitating venting of excess heat and stale
air, and with several statements, which we will discuss |ater

addressed to the need for a no-knock/night-tinme warrant.
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MIlligan also described the conduct giving rise to the
curtilage issue. Paragraph 14 reports that at about 3 a.m on
February 24, 2000, he and two other officers went on foot to
"the non-curtilage area of the property” to conduct a better
t hermal detection inspection of the canp and storage buil di ng.
M 1 1igan descri bes what happened as foll ows:

VWhile standing on the dirt road away from the

curtilage of the canp, | pointed a hand-held thernal
detection device at the canp and began nmy survey.
While doing so, | could hear a |loud “hunmi which is

consistent with noise made from ballasts providing
power to high intensity |lights commonly used in indoor

marijuana cul tivation operations. | could also hear
at least two nales |laughing and talking inside the
canp. Monents later, | could snell a strong odor of
what | recognized to be growi ng marijuana com ng from
the property in question. Since | could snell
marij uana and real i zed that suspects were awake inside
the canp, | decided to termnate the thermal

i nspection and withdraw from the property to ensure
of ficer safety.

The search warrant was issued at 7:17 p.m the next day,
aut horizing an unannounced, night-time search. The search
yi el ded 360 growing marijuana plants, 483 “cuttings” in a
rooting conpound, scales, grow lights, seeds, and harvested
mar i j uana.

The Hearing. The magi strate judge granted a hearing on

appel lants’ notions to suppress. |In testifying about the 3 a.m
approach on February 24, MIlligan said that he and his two

associates first attenpted to wal k t hrough the woods directly to
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the storage building but the snow was too deep. They then
foll owed what MIligan called the dirt road or driveway off Od
Bray Hill Road to a utility pole at the edge of the clearing.
He said that the driveway was plowed at |east to the canp, but
he did not go all the way. He was in the |ead of his group and
was mani pulating the thermal 1maging device. On direct
exam nation, he said that he did not go past the pole. On cross
exam nation he said that he renmenbered taking only two steps
beyond the pole, then later, after reviewing a video, said he
t hought he was fifty, then later, thirty feet behind the pole
when he was operating the inmager.

The parties had visited the property in the sumrer foll ow ng
the search in an effort to pinpoint MIligan's | ocation when he
snmel |l ed marijuana. A conparison video was made and showed a
t el ephone pole at the entrance to the driveway, a second one at
the curve in the driveway, and a third tel ephone pole at the
beginning of the clearing, eighty-nine feet from the canp.
Cummi ng testified that MIIligan nust have been between the | ast
pole and the canp, approximately eighty-two feet from the
resi dence. The magistrate judge, relying on the video and
M1ligan s inconsistent versions, so found.

Ot her evidence addressed the steps taken by appellants to

protect their privacy. They had refused to allow a straight
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swath to be cut for a power line fromthe Od Bray Hill Road to
their buildings, and instead cleared an indirect path so that
the line could follow the bend in the driveway. They had their
mai |l delivered to a post office box in town. They instructed
UPS to | eave parcels at a store. They reached an under st andi ng
with their nearest neighbor to respect their passion for
privacy. 1In the three nonths preceding the events in question,
they had received only three visitors: the prior owner, the tax
assessor, and |ocal police who were trying to unearth sone
i nformati on about appell ants.

Finally, there was testinony about the uses to which the
clearing around the canp had been put. Because the |living
gquarters were mniml and poorly sound-proofed, appellants and
Ms. Diehl testified that they would go outdoors to talk, use
t he portabl e tel ephone, neditate, read, wite letters, play with
pet goats, play frisbee and horseshoes, usher in the new year,
and hang |aundry on the |Iine. Cumm ng occasionally would
urinate there if the canp bathroom were occupied, and he
sunbathed in the nude. The Diehls would repair to a bench for
intimate times, even well into the fall. MI1lligan had no
know edge of such activities. When he made his approach, snow
was on the ground and one vehicle was buried, another parked on

t he plowed area
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1. The Curtil age |ssue

A. Standard of Revi ew

In reviewing a district court's curtilage decision, we
confront a mxture of specific factual questions, such as
di stances, visibility, boundaries, and uses of property, as well
as |egal conclusions. This court has never specifically
articulated the standard of review applicable to curtilage
determ nati ons, but we believe that United States Supreme Court
precedent and our own caselaw call for clear error review of the
district court's factual findings and de novo review of the
court's | egal conclusions.

In Onelas v. United States, 517 U. S. 690, 698-99 (1996),

t he Supreme Court endorsed a de novo standard of review for the
ultimte resolution of simlar Fourth Amendnment questions: the
determ nation of "reasonable suspicion” and "probable cause."
As in those inquiries, the question of curtilage requires a
court to make a legal judgnment about the significance of a

coll ection of facts. We borrow t he observati ons of the Ninth

Circuit in United States v. Johnson, 256 F.3d 895 (9th Cir.

2001) (en banc)®t:

1 The Ninth Circuit in Johnson issued two najority decisions
resolving different issues. Six of the el even judges signed the
opi nion adopting this standard of review In a concurrence,
Judge Tashi ma observed that that hol ding was di ctum because the
court was not in actuality reviewing a curtilage determ nation
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The curtilage question turns on "whether the area in
gquestion is sointimtely tied to the honme itself that
it should be placed under the honme's 'unbrella' of
Fourth Anendment protection.” [United States .
Dunn], 480 U S. [294, 301 (1987)]. The question of
whet her an area should be protected by the Fourth
Amendnent is not ultimately a factual one. |t depends
upon whet her the governnment's intrusion in the area
"infringes upon the personal and societal values
protected by the Fourth Amendnent."” Jd.iver [v. United
States, 466 U.S. 170, 182-83 (1984)]. In meking that
determ nation, a court nust apply this |egal value
judgnment to the facts of each case.

Id. at 912-13 (footnote omtted). The application of law to a
particul ar set of facts is not "peculiarly within the province
of the district courts,” id. at 913, and indeed, "[i]ndependent
review is . . . necessary if appellate courts are to maintain
control of, and to clarify, the legal principles,” Onelas, 517
U S. at 697.

Even before the Court's decisioninOnelas, we had utilized
"this dichotomous standard of review' for constitutional

gquestions involving a mx of fact and law. See United States v.

Schaefer, 87 F.3d 562, 565 n.2 (Ist Cir. 1996) ("The Onel as

Court's holding is fully consistent wth this <circuit's

precedent . . . ." (citing United States v. Zapata, 18 F.3d 971,

in light of the other majority's decision to remand the case to
the district court for a decision on that issue in the first
i nstance. See 256 F.3d at 919-20. Judge Kozinski, witing for
four of the six-person majority on the standard of review
explored the concept of dicta and concl uded that the hol ding on
standard of review has precedential force. See id. at 914-16.
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975 (Ist Cir. 1994) ("In scrutinizing a district court's deni al
of a suppression motion, the court of appeals wll review
findings of fact for clear error, while at the same tine
subjecting the trial court's ultimte constitutional concl usions
to plenary oversight."))).? W therefore explicitly extend this
approach to findings that particular |ocations are within or
outside a honme's curtilage.?

B. The Dunn Anal ysi s

We thus proceed to consider whether MIligan unlawfully

stood within the curtil age of appellants' home when he detected

2 Before Ornelas, courts typically considered curtilage
questions as factual matters subject to clear error review See,
e.g., United States v. Friend, 50 F.3d 548, 552 (8th Cir. 1995),
vacated and remanded on other grounds by Friend v. United
States, 517 U. S. 1152 (1996); United States v. Benish, 5 F.3d
20, 23-24 (3d Cir. 1993); United States v. Knapp, 1 F.3d 1026,
1029 (10th Cir. 1993); United States v. Hatch, 931 F.2d 1478,
1480 (Ilth Cir. 1991); Hodges v. United States, 243 F.2d 281
283 (5th Cir. 1957). The Ninth Circuit thus far appears to be
the only circuit to have expressly adopted the de novo standard
based on the Supreme Court's decision. The Second Circuit in
United States v. Reilly, 91 F.3d 331, 331 (2d Cir. 1996) (per
curiam, assuned but did not decide that Ornel as requires de
novo review. The Seventh Circuit in United States v. Shanks, 97
F.3d 977, 979 (7th Cir. 1996), inexplicably cited Onelas
wi t hout discussion in applying a clearly erroneous standard.

3 We enphasize, as did the Court in Onelas, that this
standard confers a substantial degree of deference on the
district court in the first tier of review. "[We hasten to
poi nt out that a review ng court should take care both to review
findings of historical fact only for clear error and to give due
wei ght to inferences drawn from those facts by resident judges
and |l ocal |aw enforcenent officers.” 517 U S. at 699.
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the snell of marijuana. We are given an unusual combi nation of

specific and general guidance in United States v. Dunn, 480 U. S.

294 (1987).

I n Dunn, the Court spelled out four specific factors to be
addressed: “the proximty of the area clained to be curtilage to
the home, whether the area is included within an enclosure
surroundi ng the hone, the nature of the uses to which the area
is put, and the steps taken by the resident to protect the area
from observation by people passing by.” Id. at 301. Then,
however, the Court cautioned that these factors are useful only
to the extent they shed light on “the centrally relevant
consi deration —whether the area in question is so intimtely
tied to the honme itself that it should be placed under the
home’s ‘unbrella  of Fourth Amendnent protection.” Ld.
Therefore, although we defer to findings regarding specific
events, conditions, and structures, our basic issue is whether
this central | egal standard has been net.

We first nust dispose of the governnment's contention that
there is a sinple answer to our problem short of getting into

the curtil age issue. The government would have us rule that

MIlligan's presence in a driveway, near a utility pole bearing
a neter, vitiates any expectation of privacy. |Indeed, at ora
argument the governnent argued that if MIligan had only kept
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wal ki ng on the driveway, he could have conme very close to the
canp with no danger of violating any curtil age.

On scrutiny, the driveway cases cited fromthis circuit and
ot hers do not stand for the proposition urged by the governnent,
that “there is no Fourth Amendnment protection in driveways.” 1In

United States v. Roccio, 981 F.2d 587, 591 (1st Cir. 1992), we

uphel d the seizure by I RS agents of a vehicle that was parked on
an unobstructed driveway and thus was easily visible fromthe
street. We noted our prior conclusion that "there is no
expectation of privacy in a driveway that is exposed to the

public,” id., citing United States v. Hensel, 699 F.2d 18, 32-

33 (1st Cir. 1983), which held that a |license plate nunber taken
from an autonobile visible to occasional passersby was
adm ssi bl e evidence. Here, by contrast, the significant portion
of the driveway was far from public view

As for the relevance of a nmeter on a pole, signifying an
occasional visit by a nmeter reader, homeowners throughout the
country woul d be astonished to I earn that they had abandoned al l
curtilage protection by allowing meters to be affixed to the
sides of their houses. Dunn’s requirenment that a resident nmake
efforts to avoid “observation by peopl e passing by,” 480 U. S. at
301, surely does not require efforts to insure total insulation

at all times. Thus, neither the driveway |ine of cases nor the
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presence of the utility meter preenpts our exploration of the
curtilage factors.

Proximty. The magistrate judge rul ed that a distance of
eighty-two feet between the canp and the spot where MIIligan
snel led the marijuana was not determ native. She did comrent
that the presence of the pole within the clearing and MIligan's
proximty toit, as well as the likelihood of limted intrusions
by unannounced visitors, weighed somewhat in favor of the
governnment. As the governnment has pointed out, there are cases
where di stances under eighty-two feet have been held not to be
within the curtilage and other cases where greater distances
have been held to be within it.

We, too, find no decisive help in the 82-foot distance from
the canp. We do note, however, the absence of any indications
of a boundary closer to the canp. And we are m ndful of Judge

Friendly' s observation in United States v. Arbol eda, 633 F.2d

985, 992 (2d Cir. 1980) (quoting Commonwealth v. Thomas, 358

Mass. 771, 267 N.E.2d 489, 491 (1971)): "'In a nodern urban
mul ti fam |y apartment house, the area within the "curtilage" is
necessarily nmuch more |imted than in the case of a rural
dwel I ing subject to one owner’s control.""

Encl osure. The magistrate judge reasoned that there were

“no artificial enclosures that mght assist the curtilage
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anal ysis,” and that although wooded areas m ght at sone points
around the property delineate the outer limts of curtilage,
“the tree line is not so close to the canp at the head of the
driveway” as to mark that limt for one entering the clearing
via the driveway. This seens to us another way of commenting on
proximty. Artificial enclosures for nost hones, as the Dunn

Court observed, "will be clearly nmarked" to define "the area
around the hone to which the activity of home |ife extends," 480

U.S. at 302 (quoting Diver v. United States, 466 U. S. 170, 182

n.12 (1984)). But in this case, the private interests of the
i nhabi t ants ext ended t hroughout the clearing, with no reason for

internal demarcati on. Both the Second Circuit in United States

v. Reilly, 76 F.3d 1271, 1278 (2d Cir. 1996),% and the Sixth

Circuit in Daughenbaugh v. City of Tiffin, 150 F.3d 594, 599

(6th Cir. 1998), have enbraced the language in WlIlliams V.
Garrett, 722 F. Supp. 254, 260-61 (WD. Va. 1989):
[ Rl eadi ng the word “enclosure” in Dunn to require an

artificial barrier seens unduly narrow. The boxwood
hedge and the heavy woods created a natural enclosure

4 The panel in Reilly initially reviewed the district
court's curtilage determ nation for clear error. See 76 F.3d at
1279. The government sought a rehearing based on the newy

issued Onelas decision, and it was in the course of
reconsi deration that the panel "assunmed, w thout deciding, that
Ornelas requires us to review the district court's finding of
curtilage de novo . . . ," 91 F.3d at 331. See note 2 supra.
The panel concluded that the result was the sanme under either
st andar d.

-17-



around the honme and yard; requiring a person to expend

resources and sacrifice aesthetics by building a fence

in order to obtain protection from unreasonable

searches is not required by the constitution.

In short, as to this factor, we think the magi strate judge
pl aced too much enphasis on the need for artificial enclosures
in a fairly small clearing, already enclosed by forest, where
the honme-rel ated uses did not require such encl osures.

Use. The magi strate judge gave short shrift to both use of
the property and the steps taken to protect the area from
observation. The decision noted that “there was no objective
basis for Agent MIlligan to conclude that the Defendants used
the location in which he stood for the intimate activities of
the hone.” The Court in Dunn nade the converse observation that
"[i]t 1is wespecially significant that the Ilaw enforcenment
of ficials possessed objective data indicating that the barn was
not being used for intimate activities of the hone." 480 U.S. at
302. On this point, Justice Scalia parted company with the
maj ority, saying that actual use, not | aw enforcenent officials’
know edge, was the significant fact. 1d. at 305. The Reilly
court opined that this reference in Dunn did not alter the
court's statenent that actual use was the relevant factor, but

rather was directed to situations in which officers’ perceptions

coi ncided with actual use. See 76 F.3d at 1278.

-18-



The governnent tries to take advantage of the Dunn reference
to objective data of use by pointing out that illegal activity
was suggested by the objective evidence possessed by M| 1igan of
power consunption, the fictitious existence of |Ian Fabrications,
the construction of a large building with no wi ndows, water, or
sewage, the absence of signs of comercial activity, and the
evasive or confrontational nature of dealings with occupants.
Al'l of these indicia, however, related to use of the storage
bui l ding, not the clearing adjacent to the appellants’ [|iving
quarters.

VWhat ever nmay be the proper reach of the reference to
evidence of illegal activity, we are not willing to expand it to
require that, to invoke curtilage protection, there nust be
obj ective evidence of intinmate uses possessed by officers. Such
woul d totally eviscerate the protection, making it depend on the
exi genci es of night or day, rain or shine, and wi nter or sunmmrer.
It would turn the concept upside down, presuning the absence of
curtilage until and unless the contrary appears. The circuit
court opinions of which we are aware have not gone beyond
obj ective evidence of non-intimte use of the property. See,

e.d., Reilly, 76 F.3d at 1278-79; United States v. Depew, 8 F.3d

1424, 1427 (9th Cir. 1993), overruled on other grounds by
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Johnson, 256 F.3d at 911-914; United States v. Swepston, 987
F.2d 1510, 1515 (10th Cir. 1993).

On this factor we therefore disagree with the approach t aken
by the magistrate judge. The evidence of personal, even
intimate use of the clearing, was anple and not restricted to
any specific area.

Steps Taken to Protect from Cbservation. The magi strate

judge addressed this factor summarily, observing that while
def endants obviously desired to conceal their illegal activity,
it was “unreasonable for themto expect that no visitors woul d
ever wander up the driveway or through the woods to stand within
the perimeter of the clearing or in the vicinity of the utility
pol e.”

Qur task is to ook at “the steps taken by the resident to
protect the area from observati on by people passing by.” Dunn,
480 U.S. at 301. The facts we have summarized concerning the
| ocation of the property, the bend in the long driveway, the
surroundi ng woodl and, and the efforts of the inhabitants to
di scourage nail delivery and visits fromnei ghbors and officials
all seem to have created a locus as free from observation by
passersby as one could conceive.

We think current case |aw supports our judgnent that this

fourth Dunn factor weighs in favor of defendants. In United
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States v. Jenkins, 124 F.3d 768, 773 (6th Cir. 1997), the Sixth
Circuit considered a back yard that was partly shielded fromthe
road by defendants’ house and backed up by a wooded field, and
held that these protections were sufficient to prevent
observation from the road or “undesired public viewi ng of the
backyard.” The court said:

It is also inportant to renenmber that defendants live

in a renote and sparsely popul ated rural area where

t hey would have had no particular reason to believe

that they needed to construct a high inpenetrable

fence around the backyard in order to ensure their

privacy.

|d.; see also Depew, 8 F.3d at 1428.

While we have registered disagreenent with the district
court on several of the Dunn factors, we rest our decision on
this issue of curtilage on the overall "centrally relevant
consi deration —whether the area in question is so intimtely
tied to the honme itself that it should be placed under the
home's '"unbrella" of Fourth Anendnent protection.” 480 U.S. at
301. Our overview is of a 17-acre wooded tract in a renote
rural area, with a residence and clearing occupying |ess than
one half acre. This equates to a not very large island of
sonet hi ng under 21, 780 square feet or, say, 30-by-70 yards, far
from a road, neighbors, or passersby. The clainmed private uses
of the ®“island” are not wunusual in such circunstances. A
rati onal basis for segregating part of the clearing from the
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remai nder as curtilage is not apparent to us. W therefore hold
that Agent MIlligan was within the curtilage of appellants’
resi dence when he snelled the odor of marijuana.

I11. Good Faith

The district court, having found no violation of curtil age,
had no occasion to reach the question whether MI1ligan's conduct
met the standards of good faith set forth in Leon, 468 U.S. at
897, such that applying the exclusionary rule would serve no
det errent purpose. We rnust reach this issue because of the
concession that paragraph 14 of the warrant application,
detailing MIligan's warrantl ess entry on the property and his
detection of the odor of marijuana, added a critically necessary
basis for probable cause. |In other words, it is not open to us
to consider harmess error. We further recognize that the

burden on the issue of good faith rests on the governnent.

United States v. Brunette, 256 F.3d 14, 19 (1st Cir. 2001).

In Leon, the Court considered the costs and benefits of
applying the exclusionary rule to evidence seized under a
warrant subsequently held invalid. It reaffirmed continued
application of the rule in cases of substantial and deliberate
Fourth Anmendnent viol ati ons. But it questioned whether such
application woul d have any deterrent effect on officers who have

"acted in the objectively reasonable belief that their conduct
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did not violate the Fourth Anendnment." Leon, 468 U. S. at 918.
Recogni zing that determ nation of probable cause is the
magi strate’s responsibility, id. at 921, the Court reserved
suppressi on as "an appropriate renedy if the magi strate or judge
in issuing a warrant was nmi sled by information in an affidavit
that the affiant knew was false or would have known was fal se
except for his reckless disregard of the truth,” id. at 923.

Appel l ants seek to link MIligan to such conduct through t he
statement in his affidavit that he snelled marijuana "[w] hile
standing on the dirt road away fromthe curtil age of the canmp.”
They contrast this with "the fact that MI1igan purposely turned
off the road and wal ked 500 feet up a driveway and fifty feet
into the appellants’ yard" and ask how any statenment could have
been nmore m sl eadi ng. In short, they read the affidavit as
saying that MIIligan was standing on the O d Bray Hi |l Road when
he was pointing the imager at the canp.

Such an interpretation requires the reader to believe that
MIligan, separated from the canp by several hundred feet of
dense forest, pointed his thernal detection device at the canp,
and, simlarly, that it was from this road that he heard the
“hum fromhigh intensity lights and nmal e voices fromthe canp.
It is transparent that MIligan's reference to standing "on the

dirt road" was a reference to the driveway entering the
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cl eari ng. | ndeed, he testified at the hearing in identifying
aerial photos, "This is the Bray H Il Road, and then this would
be the dirt road or the driveway." On cross exam nation, he
again made it clear that he equated his concept of a dirt road
with the canp road or driveway. And in the affidavit itself, in
paragraph 4, he referred to the canp’s driveway as "an old canp
road. "

The magistrate judge found that MIlligan's affidavit
description was "not entirely accurate based upon the testinmony
presented at the hearing, as the officer was clearly in the
private driveway of the residence.” This measured finding is
consistent with either inadvertence or sloppiness, but not with
an intentional mnmisrepresentation, or one made with reckless
di sregard of the truth. It is, if anything, an effort to
conform the factual testinony to the preferred way of
di stinguishing the Od Bray Hi Il Road fromthe road | eading off
it to the canp. The inconsistency strikes us as nore a matter
of semantics than geography. We see no possibility that the
i ssuing magi strate judge was nmisled by this statenent in the
affidavit.

It istrue that MIligan' s characterization of his position
as being "away fromthe curtilage" states a |egal conclusion,

but this, contrary to appellants’ assertion, did not "take[]
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away fromthe issuing court the ability to decide" the issue.
The magistrate judge had information that MIIligan was cl ose
enough to the camp to hear the hum of l|ights, to focus his
thermal imager, and to hear voices from a poorly sound-proofed

canp with, according to Cumm ng, "paper-thin walls."

Apart from their argunment based on MIlligan's use of the
words "dirt road," appellants point to the inconsistent
statements MIligan made as to precisely where he was standing

when he snelled marijuana. These led the magistrate judge to
credit appellants’ view that he was eighty-two feet from the
house. But the fact that MIligan identified various |ocations,
testifying five nonths [ater about a 3 a.m expedition in the
snow while operating a thermal inmaging device, has little
bearing on the integrity of the warrant application.

VWhen we | ook at our own precedents in applying the
exclusionary rule, post-Leon, we recognize the gulf separating

themfromthe affidavit in the case at bar. In United States v.

Vigeant, 176 F.3d 565, 573-74 (1st Cir. 1999), we detail ed seven

material om ssions. In United States v. Ricciardelli, 998 F.2d

8, 16 (1st Cir. 1993), we found the warrant to suffer from a
"glaring and easily correctable"” facial defect, as well as a
failure to comuni cate the details of a relevant and probl ematic

sting operation. And in United States v. Fuccillo, 808 F.2d
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173, 178 (1st Cir. 1987), we held that officers were reckless in
preparing an affidavit for an overbroad warrant by failing to
provi de avail abl e i nformati on that woul d enabl e stol en goods to

be di stingui shed fromthose legally on the prem ses.

Appel l ants' reliance on Reilly, 76 F.3d at 1280, overl ooks
critical differences. 1In the first place, the court in Reilly
faulted the affidavit for omtting alnmst all information
concerning the area of the pre-warrant entry. Id. No

information was given as to "distances involved, the |ayout,
condi tions, and other |ike particulars,"” which were necessary if
the issuing judge were to nake a valid assessnment. |d. Here,
as our sunmmary of the affidavit indicates, there was an
abundance of detail. Whet her or not probable cause existed
apart fromthe report of snell, at the very |least the affidavit
was far from bare bones.

A second difference lies in the fact that the circunstances

of the pre-warrant search in Reilly "raise[d] serious doubts
about the officers' good faith at that earlier tinme," id. A
full account of that search, the Reilly court rul ed, should have

been given the issuing judge so that he could determne if the
of ficers' conduct, which included walking across a well
mai nt ai ned stretch of the defendants' property and peering into

t he wi ndows of a cottage, was in such bad faith as to preclude
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a warrant. 1d. Here, the conduct of MIligan is faithfully set
forth, with no suggestion that material information has been
omtted.

Al t hough we have held that MIligan's absence of know edge
of the intimte uses to which the clearing had been put does not
bear on the curtilage issue, we see nerit in Justice Scalia's
comment in Dunn that "[t]he officers' perceptions mght be
rel evant to whether intrusion upon curtilage was neverthel ess
reasonable . . . ." 480 U.S. at 305. While we have recogni zed
that the contours of curtilage do not vary with the seasons, the
canoufl age of domestic pursuits created by the snowis rel evant
to MIligan's perceptions and absence of bad faith.

In sum we think this is a case of "a 'penunbral zone,’
within which an inadvertent mstake would not call for
exclusion," thus protecting against the tenptation for "judges
to bend fourth amendnent standards” to avoid rel easi ng suspects.
Leon, 468 U.S. at 925 n.26 (citation omtted). MIlligan's
affidavit reflects neither deliberate m sstatenment nor any ot her
bad faith, and we therefore hold that the remedy of exclusion in

this instance is inappropriate.

I'V. Night-tinme/No-Knock Warrant

MIligan' s application closed with four proffered bases for

obtaining a night-tinme/no-knock warrant: (1) access via a |long
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dirt road and driveway nmade it inmpossible to wal k quickly to the
front door; (2)reports indicated that the occupants were arned,
and because they al so were elusive, MIIligan had been unable to
check their records for violence; (3) indoor nmarijuana
cultivation of significant scale often involves firearns; and
(4) the commander of the Miine State Police Tactical Team
advised a “tactical entry” at night and w thout notice.

The magi strate judge did not address this issue, assum ng
that it was not being pursued. Appel | ants have vigorously
contested this and the governnent acknow edges that the status
of the issue is not clear. W shall address it.

Al t hough there is a “presunption in favor of announcenent”

of the presence of officers with a warrant, WIson v. Arkansas,

514 U. S. 927, 935-36 (1995), it wll yield to “reasonable
suspi cion” that knocking and announci ng woul d be dangerous or
futile, or would inhibit effective investigation of the crinme
by, for exanple, resulting in destruction of all evidence,

Ri chards v. Wsconsin, 520 U. S. 385, 394 (1997). This burden is

not large and the version of the record favoring the trial

court’s ruling governs. Cf. United States v. Tibolt, 72 F.3d

965, 969 (I st Cir. 1995) (di scussing when "exigent

circunstances"” justify a warrantless entry).
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The standard of deference is particularly pertinent. The
maj or basis for the no-knock warrant here is the report made to
the local public safety official by three Massachusetts hunters
concerning the three nmen wth rifles exiting the storage
structure with rifles and ordering themoff the | and. Appellants
woul d have us view this as sinply an uncorroborated anonynous
tip and would have us indulge the assunmption that the arnmed
trio, like the Massachusetts nen, were nmerely fell ow sportsnen
with no propensity for violence. The issuing judge, however,
was entitled to view this as a report made to a local |aw
enf orcenent official by witnesses who nade no effort to conceal
their identities, concerning an isolated structure already
suspected to be the focus of illegal drug activity. The judge
was further entitled to doubt that the three individuals were
out for sport and to view this incident as one involving
possi ble enployees in an illegal enterprise, not only
possessing firearns, but determ ned to use themto back up their
order.

So viewed, this basis is nore than nere possession of
weapons; it is a group of nen with ready weapons threatening to

use them We find apposite the recent case, United States v.

Ganbrell, 178 F.3d 927, 929 (7th Cir. 1999), in which a no-knock

warrant was held to be validly issued where an informant had
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stated that the occupant “answered the door wearing a .25
caliber gun in her front pocket.” The presence of guns, not
just in the apartment, but strapped to and accessible to the
people inside, in the context of a drug operation, was held
sufficient justification for the warrant. Here, too, the known
i nformati on was enough to justify the issuing judge's exercise
of discretion in issuing the warrant.

V. Concl usion

We hol d that al though the critical piece of evidence for the
search warrant, the odor of marijuana, was obtained by a
violation of appellants’ curtilage, the agent’s conduct was
neither intentionally m sleading nor reckless. W therefore do
not apply the exclusionary rule as a sanction. Nor do we find
the application insufficient to justify the night-tine/no-knock
war r ant .

Affirned.
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